[Interim] Rule 1-012B: Sexual Misconduct Complaint
Process Rule.

Revision 2. Effective date: November 18, 2021
l. Purpose and Scope

The University of Utah (“University”) is committed to providing and fostering an

environment that is safe and free from Sexual or Gender-Based Harassment and
Discrimination. Among other forms of prohibited Discrimination, University Policy
prohibits Discrimination on the basis of sex, which includes allforms of Sexual

Misconduct. University Policy also prohibits Retaliation agains
engaging in protected activities, such as filing a Discriminatio
participating in a Discrimination Complaint process.

This rule outlines the process the University will use togfé aints of
Sexual Misconduct. This rule is also intended tQ educ
community, including current students, prospe d employees,

about Sexual Misconduct and about campus re g°processes available
to victim-survivors of Sexual Misconduct.

Il. Definitions
For purposes of Policy 1-012 and i clated Rules and Guideline, including
this Rule 1-012B, the definiti d"Discrimination and other words and

phrases are provided in Rule
Il Rule

areness. The University offers comprehensive
intended to end Dating Violence, Domestic Violence,

ges in efforts that aim to reduce harm, improve communication
Skl||S foster healthy relationships, improve bystander intervention
skills, and educate the campus community on the definitions of
Consent, Sexual Assault, Domestic Violence, Dating Violence, and
Stalking through orientations each semester given to incoming
students. The University of Utah Department of Public Safety
(“UDPS”) offers sexual assault education and information programs
to University students and employees upon request. Literature on
date rape education, risk reduction, and University response, as
well as educational programs about the same, are available
through various University Student Affairs offices including the
Office of Housing & Residential Education and through the
University's Center for Student Wellness.



1. The University provides primary prevention and awareness
programs for incoming students and new employees, and
ongoing programs for students, staff, and faculty which
includes:

a. a statement that the University prohibits the offenses of
Domestic Violence, Dating Violence, Sexual Assault, and
Stalking;

b. the Utah statutory definitions of domestic violence, dating
violence, sexual assault, and stalking;

c. the Utah statutory definitions of consen
sexual activity;

d. safe and positive options for bystande ention that
may be carried out by an individual t¢ harm or
intervene when there is a risk of '
Dating Violence, Sexual Assa

e. information on risk redugtion t 7
of abusive behavior, in iogtor thidse who may be at
risk to perpetrate harm
attacks; and

f. definitions Q

, in reference to

uct under University Policy,

as
well as a cQ ni Policy 1-012, Rules 1-012, 1-
012A, and d Guidance 1-012.

Initial Response. priority of any person who has been
should be to get to a safe place and

ry medical treatment and emotional support.

without submitting a police report. The University
ourages victim-survivors to report all incidents of
conduct as soon as possible. Time is a critical factor for

1. Role of Law Enforcement. The victim-survivor of an
incident of Sexual Violence (rape, fondling, incest, statutory
rape), Dating Violence, Domestic Violence and Stalking is
encouraged, but not required, to report the incident directly
to the University Department of Public Safety (‘UDPS”) or
the local law enforcement entity for the jurisdiction in which
the incident took place.

2. Alternatively, or in conjunction with a report to law
enforcement, victim-survivors may make a report to the



Office of Equal Opportunity & Affirmative Action (OEO/AA)
(see Section (ll)(C)), the Office of the Dean of Students, a
Housing & Residential Education representative, and/or
another University representative. Filing a police report will
not obligate the victim-survivor to pursue a complaint
through the criminal process. Filing a police report will:

a. ensure the victim-survivor receives appropriate

medical treatment, including a medical forensic exam at

no expense;

b. provides the opportunity for collection of evidence

helpful in prosecution, which canngibe obtained later
(ideally, a victim-survivor of Sexual Miglence should

not
wash, use the toilet, or change cl or to a
medical forensic exam); and
C. provide the victim-survivor, ,
including supportiveyreso
rsity representative

3. A victim-survivor may reques

' - ment authorities about
an incident of ape, fondling, incest,
statutory rape)

and any other fa jgnay constitute a crime.

if related to a student). A victim-

e for an investigation to be pursued

the criminal justice system, through this rule,

-survivors may also choose not to proceed in

justice system or under this rule (subject to

jon (111(D) of this rule). A representative from the Center

tudent Wellness Victim-Survivor Advocacy program,

ef Safety Office Community Services Division, UDPS, the

Office of the Dean of Students, the Title IX Coordinator,
and/or the OEO/AA will guide the victim-survivor through the
available options.

5. Where applicable, UDPS will enforce orders of protection, no
contact orders, restraining orders, civil stalking injunctions,
or similar lawful orders issued by a criminal, civil, or tribal
court.

Role of the OEO/AA. The OEO/AA is the University department
charged with responding to reports and investigating Formal
Complaints of Discrimination, including Sexual Misconduct.



1. The Director of the OEO/AA serves as the University’s Title
IX Coordinator.

Sherrie Hayashi
Director, Office of Equal Opportunity and Affirmative Action
Title IX/ADA/Section 504 Coordinator
University of Utah

201 S. Presidents’ Circle, Rm. 135
Phone: (801) 581-8365

Fax: (801) 585-5746

oeo@utah.edu

www.oeo.utah.edu

nduct,
M the Title

2. Upon receipt of a report of alleged Sexua
Complainants will promptly receive infor
IX Coordinator that:

a. provides the Complainant ritten notification of
and assist the Com antin, accessing counseling,
mental health and hea re, im advocacy, legal,

' sources available in

b. offers and ortive Measures with or
without A0 rmal Complaint;

aprocess for filing a Formal Complaint; and
omplainant of the right to report a crime
pus or local law enforcement and provide the
inant with assistance, if requested.

to
Co

ality.! The University encourages victim-survivors of
to talk to someone about what happened. Different
pus have different requirements to maintain a victim-

1. Completely Confidential. Professional and pastoral
counselors are completely confidential, except any reporting
required by state and federal law, and do not report any
information disclosed by a Complainant to the University or
to the OEO/AA.

2. Limited Confidentiality. Nonprofessional counselors and
advocates (e.g., individuals who are not professional
counselors and who work or volunteer, including front desk

! Adapted from White House Task Force to Protect Students from Sexual Assault, Sample Language for
Reporting and Confidentially Disclosing Sexual Violence (Sept. 2014).



staff and students, in the University Counseling Center,
Center for Student Wellness, Center for Student Wellness
Victim-Survivor Advocacy program, Ombuds Office, or
counseling services in the Women’s Resource Center, must
report only general information about crimes required to be
reported under the Clery Act to the Chief Safety Office —
such as the nature, date, time, and general location of the
incident—in a way that does not identify the individuals
involved.

Clery Reporting Requirements. Under the Violence
Against Women Act (VAWA) and the Clery Act, the
University is required to complete publiclyavailable record-
keeping on crimes required to be reportedy the Clery Act in
accordance with federal law, but will not g identifying

information. The University will maintain ential any
Protective Measures provided to thevict or, to the
extent that maintaining such confj , not impair
the ability of the institution go pro otective
Measures.

Confidential Resources. lo are resources are

confidential. *These g u ort general information
) he Clery Act to the Chief

ot identify the individuals

and in ances may result in the issuance of a
i ther University obligations under

ersity Counseling Center
Student Services Building

201 S 1640 E, Room 426

Salt Lake City, UT 84112

(801) 581-6826

24-hour Crisis Line: (801) 587-3000

University Hospital Chaplains
University of Utah Hospital

50 N. Medical Drive

Salt Lake City, UT 84132

(801) 213-2484

Center for Student Wellness*
Eccles Student Life Center
1836 Student Life Way, Suite 2100



E.

Salt Lake City, UT 84112
(801) 581-7776

Center for Student Wellness
Victim-Survivor Advocacy Program*
Student Services Building

201 S 1460 E, Room 330

Salt Lake City, UT 84112

(801) 581-7779
advocate@sa.utah.edu

Women’s Resource Center (cougseling services
only)*

A. Ray Olpin Union

200 S. Central Campus Drive, Ro

Salt Lake City, UT 84112

(801) 581-8030

The Psychology a el gram
Student Athlete Sup erv
Department of A

26 th 2000 East

Salt e City, UT 84112
85-6283

facultyombudsman@hsc.utah.edu

Campus Office:

Office Locations:

1738G Marriott Library

3245 Eccles Institute of Human Genetics Office
Phone: 801.585.3482

Fax: 801.581.4233

ombudsman@utah.edu

Reporting to Mandatory Reporters.

1. A Mandatory Reporter must promptly report to the Title IX
Coordinator all relevant details about the alleged Sexual
Misconduct shared by a Complainant—including the names


mailto:ombudsman@utah.edu

of the Complainant and alleged Respondent(s), any
witnesses, and any other relevant facts, including the date,
time and specific location of the alleged incident.

2. Before a Complainant reveals any information to a
Mandatory Reporter, the Mandatory Reporter should ensure
that the Complainant understands the Mandatory Reporter's
reporting obligations. If the Complainant wants to maintain
confidentiality, the Mandatory Reporter should direct the
Complainant to confidential resources.

3. If the Complainant wants to tell the Mandatory Reporter
what happened but also requests confidentiality, requests

that no investigation occur, or requests t |:E! action be

taken against the Respondent, the Manc
should tell the Complainant that the Uni

Requests for Confidentiality. If a discloses an

incident to a Mandatory Repos to maintain

confidentiality, or req ha estigation into a particular

i aCtion taken, the University

g t niversity’s obligation to

provide a safe, non- ory environment for all students,

including the C

designated the Title IX Coordinator to
ests for allegations of Sexual Misconduct.

plainant’s confidentiality, the University will inform the
plainant prior to starting an investigation and will, to the

esponsible for handling the University’s response.

3. Supportive Measures. When the University receives
information about alleged Sexual Misconduct, an appropriate
University representative (such as the Dean of Students,
cognizant supervisor, or Human Resources (HR)
representative) may offer Supportive Measures to either or
both parties which will generally remain in effect throughout
and potentially beyond the duration of the University
investigation. Supportive Measures will be offered under the
auspices of the Title IX Coordinator; University
representatives should consult with the Title IX Coordinator



in offering any Supportive Measures. The University will offer
Supportive Measures if they are reasonably available,
regardless of whether the Complainant chooses to file a
complaint with the OEO/AA or with law enforcement.

4, Because the University is under a continuing obligation to
address the issue of Sexual Misconduct campus-wide,
reports of Sexual Misconduct (including non-identifying
reports) will also prompt the University to consider broader
remedial action.

Amnesty. An individual who makes a good faityreport of Sexual
Harassment or Sexual Misconduct that was directéd at them or

another person will not be sanctioned for a viol ted to the
use of drugs or alcohol that is related to the re

Non-Disclosure of Information. Parti ed evidence

obtained by the OEO/AA as part of the gation that is directly
related to the allegations raised in F I plaint (the
"Evidence"); the parties and part rs t keep all such

evidence strictly confidential S vidence solely for the
purposes of participatiag in Misconduct investigation
and grievance process: seminate or use such
evidence for any oth e subject to discipline.

OEO/AA Inve
OEO/AA will gation upon acceptance of a Formal
Complaint. will not require a Complainant to
participate,i estigation or disciplinary proceeding; however,

acceptance of a Formal Complaint, the OEO/AA will
de written notice:

to the appropriate University administrator, which may
include the supervisor, Chair, Dean, and/or cognizant
Vice President with responsibility over the
Respondent and any others with a legitimate business
need.

() If the Respondent is a student, the Vice
President for Student Affairs and the Office of
Dean of Students will also be notified.

(i) If the Respondent is a Vice President, another
Vice President will be selected as the



cognizant Vice President for purposes of this
rule.

b. to the Complainant and the Respondent providing:

0] the applicable policies and associated rules by
which the proceedings will be governed,

(i) sufficient details of the allegations including the
identities of the parties involved, the date and
location of the alleged incident(s), and the
conduct allegedly constituting a violation of
University Policy, if known;

(i)  a statement that each party Wilhhave an equal
opportunity to submit and re

Wlevidence
throughout the investigatio
ent isipresumed

a statement that the Respo

(iv)

(V) >Complainant and
ay have one advisor of
ay be, but is not required to

one Support Person of their

g false statements during the
nce process.

ing t ourse of the investigation, allegations arise

omplainant or Respondent that were not included
initial notice, the OEO/AA will provide notice of the
ional allegations and provide the Respondent with an
portunity to respond.

3. The Respondent shall be afforded a full opportunity to
respond to the allegations contained in the Complaint.
Failure to respond or participate in an interview by the
Respondent or a witness will not prevent the completion of
the investigation.

4. The OEO/AA will not draw an inference about the
determination of responsibility based solely on a party’s or
witness’s decision not to participate in the investigative or
hearing process; however, evidence for review will be limited
to that provided by parties and witnesses who participate in



10.

the investigation.

The OEO/AA shall interview the Complainant, the
Respondent, and may interview any other person with
relevant information. The OEO/AA will objectively review all
relevant information, including that which is submitted by the
parties.

The Complainant and the Respondent may each be
accompanied at any meetings or interviews with the
OEO/AA by one advisor who may be, but does not have to
be, an attorney. During the investigationgthe advisor may
only advise the Complainant or Respondentiand may not

actively participate. Prior to the hearing, afy“agyisor is at the
Complainant or Respondent’s own expe a

ach be
5 by one Support

ovide support to

The Complainant and the Respo
accompanied at any meeti

of the party.

At the conclusio ' gation, the OEO/AA shall
issue the draft g ! gative report (“OEO Draft”)

f the relevant evidence;
an lysis of whether the evidence, evaluated under
Preponderance of the Evidence standard, supports a
mendation that Sexual Misconduct occurred,;
any mitigating or aggravating factors; and
any evidence obtained as part of the investigation that
S directly related to the allegations raised in the Formal
Complaint.

To protect the privacy of withesses and all parties involved,
and pursuant to Family Educational Rights and Privacy Act
(FERPA) and other state and federal privacy laws, names
and other personally identifiable information may be
redacted from the copies of the OEO Draft Report and the
OEO Report that are provided to the Complainant and
Respondent.

Both parties shall have ten (10) calendar days after receipt
of the OEO Draft Report to submit written comments and

10



J.

11.

12.

any additional documents and/or evidence to the OEO/AA. If
information from either party raises new issues or
allegations, the OEO/AA may conduct additional
investigation.

At the conclusion of the OEO/AA’s investigation, the
OEO/AA shall issue a final investigative report (“OEO
Report”) simultaneously to the parties and their advisors, if
any, and the appropriate administrator with responsibility
over the Respondent in an electronic or hard copy format.
The OEO Report shall include:

a. a summary of the relevant evidence

b. an analysis of whether the evideng aluated under

a Preponderance of the Evidence sté pports a
recommendation that Sexual Mi ]

C. any mitigating or aggravati

d. any evidence obtained as investigation that

is directly related to th sed in the Formal
Complaint.

Upon determinimg ehded sanction, the appropriate

administrator wi
sanction to the 2@ OEO/AA, and the Hearing

eed, contemporaneous with the
e OEO Report.

ion of the investigation, the OEO/AA shall
earing Committee (“Committee”). This

mittee shall serve as the decision-maker with regard to
Allegations of Sexual Misconduct, any associated

iplinary sanction or other corrective measures, and any
emedies for the Complainant. The Committee shall make an
independent judgment in objectively evaluating relevant
evidence to reach a determination regarding responsibility,
independent from the recommendation from the investigator
or the appropriate administrator.

Hearing Process.

1.

Hearings should take place as soon as practicable, but
should be no less than fifteen (15) and no more than forty
(40) calendar days from the issuance of the OEO Report.
Although the OEO/AA Hearing Coordinator may endeavor to

11



find a hearing date that will be convenient for all the parties
involved, the Hearing Coordinator and Committee Chair
have the final authority for determining the date of the
hearing.

If any party is a faculty member, a hearing and any appeals
shall proceed pursuant to University Policy 6-011, Function
and Procedures of the Senate Consolidated Hearing
Committee. When conducting Hearings involving allegations
of Sexual Misconduct, the CHC shall follow the Hearing
Procedure outlined below.

General Provisions for Hearings.

a. A Hearing Coordinator may facilit
Committee. Hearing Coordin
include:

(1) serve as the

(i) notify the Comp Respondent, the
e /AA of the date and
(iii) ant and the Respondent of

Committee members and any

y“persons requested by the Committee,
lainant, and/or Respondent to testify at
the hearing of the time and place of the
earing.
distribute the Hearing Procedure and any
documentary evidence to the Complainant and
the Respondent;
(vi)  make appropriate technological arrangements;
(vii)  arrange for an electronic recording of the
hearing; and
(viii)  provide other reasonable support services at
the Committee’s request.

b. OEO/AA responsibilities include:

0] provide the Committee with a copy OEO
Report, the attachments (including a copy of
the complaint), and a list of the material
witnesses identified in the OEO Report;

12



(i) provide other reasonable investigatory and
support services at the Committee’s request.

Appropriate Sanctioning Administrator responsibilities
include:

() provide the Committee with a recommended
sanction, disciplinary action, or other corrective
measures.

Closed Hearing. Hearings shall be closed to the
public.

Advisor. The Complainant and t espondent may
each be accompanied at the hea
of their choice, who may be
participate in the hearing
Process. If a party
at the hearing, the
or charge to that part
choice to cond

party.

Is Hearing
advisor present
vide, without fee
of the University's
fnation on behalf of that

omplainant and Respondent
ompanied at the hearing by one

Withesses. The Committee, the Complainant, and
the pondent may request the appearance of
sses at the hearing. It is the responsibility of the
party or the Committee calling a particular witness to
encourage that witness to attend the hearing.

Documentary Evidence. The Complainant and the
Respondent may submit documentary evidence for
consideration by the Committee. The Committee may
also request additional documentary evidence.

Rules of Evidence. The Committee shall not be
bound by strict rules of legal evidence or procedure
and may consider any evidence it deems relevant.

Privacy. Committee Chairs and other Committee

members are prohibited from discussing any matter
related to the hearing with the parties or the

13



witnesses, or with others before or after the hearing.
Violation of privacy may result in dismissal from the
Committee and/or other corrective action.

Electronic Hearings. Hearings shall be conducted
remotely through electronic means, instead of in-
person, when at all possible. These remote hearings
shall include audio and video capabilities which will
allow for parties to simultaneously see, hear, and
interact with the Committee, witnesses, and each-
other in real-time as if physically present in the same
location.

Recording of Hearings. The hea#ifgyexcept for
deliberations, shall be recorded and a copyi
electronic format shall be made ilable 40 either

for the Ceed, subject to restrictions in
ctio

avior. The Committee has authority
om the hearing any party, advisor, or

Time Allocation. Each party shall have up to forty-
five (45) minutes for personal and/or opening
statements, presentation of evidence and questioning
of witnesses, and concluding remarks. The
Committee Chair shall have discretion to grant
extensions of time when necessary.

Role of Office of General Counsel. The Office of
General Counsel may provide a staff attorney to be
present at hearings in order to provide guidance to
the Committee on substantive law and procedural
matters.

Sanctions and Remedies. At the conclusion of the
hearing, the Committee shall determine the

14



appropriate sanctions and remedies. The Committee
will ensure that any sanctions and remedies are
appropriate to end the prohibited conduct, to prevent
further violation of policy and remedy the effects of
any violation.

(i)

The Committee will review the
recommendation submitted by the appropriate
administrator and may call that individual as a
witness during the hearing to speak to the
reasoning supporting the recommendation
when making their decisio determining the
appropriate sanction, the Committee shall
consider the severity, persistefeg.o
pervasiveness of the misc@n

egregiousness of the miscone uding the
use of weapons, dr [
applicable; the imp

ity community, prior
ondent, including the

e of a safe, nondiscriminatory and
orking and learning environment;
y other mitigating, aggravating or
elling factors.
If the Respondent is a student, the
Office of the Dean of Students will
recommend to the Hearing Committee
the disciplinary sanction or other
corrective measures. Sanctions or other
corrective measures in cases of Sexual
Misconduct are not subject to Policy 6-
400, Code of Student Rights and
Responsibilities (“Student Code”) and
may only be appealed under Policy 1-
012 and its associated regulations
including this Rule. Possible sanctions
include, but are not limited to: fines,
restitution, warning, withholding
diploma, organizational sanction,
permanent no-contact directives,
educational training, referrals to
counseling or behavioral coaching,

15



(b)

limitations, restrictions, or exclusion
from campus or campus programs or
activities, notation on the student's
transcript consistent with the Family
Educational Rights and Privacy Act,
suspension from one semester to five
years, dismissal from the University, or
revocation of certificate or degree.
If the Respondent is a staff member, the
appropriate University administrator with
supervisory responsibility over the
Respondent, in consultation with Human
Resources, will recommend to the

L)

Hearing Committee ¢ ;E! I

sanction or other co
dlct are not

Sanctions or ot
in cases of

subjegt to P , Staff Employee
Grieva , and may only be
reviewe ealed under Policy

ociated regulations
his Rule. Possible sanctions

clusion from campus or campus
programs or activities, reduction in pay,
written warning, final written warning,
suspension without pay, demotion, and
termination.

If the Respondent is a faculty member,
the appropriate University administrator,
such as the faculty member’s
Department Chair or Dean, in
consultation with the cognizant Vice
President, will recommend to the
Hearing Committee the disciplinary
sanction or other corrective action.
Sanctions or other corrective actions
against a faculty member may only be
imposed by filing a complaint with the
Consolidated Hearing Committee (CHC)
pursuant to Policy 6-011, Function and
Procedures of the Senate Consolidated
Hearing Committee. Possible sanctions

16



(ii)

He gC

include, but are not limited, to: verbal
counseling or warning, limitations,
restrictions, or exclusion from campus or
campus programs or activities, written
reprimand, suspension without pay and
dismissal (termination).

(d) If the Respondent is a
vendor/contractor/visitor/patient,
possible sanctions or other corrective
measures include limitations,
restrictions, or exclusion from all or
part(s) of campus or gampus programs
or activities and/or en business
relationships with ve nd
contractors.

Remedies. At the ¢ hearing,
the Committge sh e @determination
regarding an r te edies for the
Complainant, in in not limited to:
reinstate an r reassignment of
rtive Measures,

ges in programs and

ng training, or other remedies
0 restore equal access to University

ator is responsible for effective
mentation of any remedies.

mittee.

The OEO/AA shall create a standing pool of
committee members to hear and be the decision-
makers determining whether allegations of Sexual
Misconduct violate University Policy. The Hearing
Committee will be the decision-maker with regard to a
finding of responsibility related to allegations of
Sexual Misconduct and any resulting disciplinary
sanction or corrective measures. The pool of eligible
Committee members includes the following:

(i)

staff employees of the University nominated by
the Chief Human Resources Officer and/or
Staff Council and appointed by the University
President and/or designee, and who will serve
for a three-year term.

17



(i) students (graduate and/or undergraduate)
nominated pursuant to procedures of
Associated Students of the University of Utah
(ASUU) and/or the Office of the Dean of
Students, and appointed by the University
President or designee, who will serve a one-
year term; and

(i) faculty members from the Consolidated
Hearing Committee pool.

The Committee shall be composed of a three-person
panel selected from the pool of eligible Committee
members.

0] The panel will consist of th ee Chair,
and one Committee : same
status as the Comp , Staff, or
faculty), and ember of the
same status
or faculty), subj o the*following exceptions.

In the int

mittee convened without student
ng school breaks or other
present student scheduling

No more than one student will serve

ommittee Chair will be selected from the
pool of eligible committee members who have
reviously served on a Committee and will
receive specific training relevant to their duties
as Chair.

A Committee member may be disqualified due to
bias, conflict of interest, or for other good cause.
Alternates will be appointed as needed.

0] In order to provide an objective and fair
hearing, each Committee shall take
precautions against real or apparent conflicts
of interest on the part of Committee members.
Committee members shall recuse themselves
in any case in which they have a personal bias
or conflict of interest that would preclude their
making a fair and objective decision and shalll

18



(ii)

avoid any individual communication with a
party.

If there is a challenge to the participation of any
Committee member, the remaining Committee
members shall hear that dispute and make a
final decision about the participation of that
member in the hearing.

5. Pre-Hearing.

a. At least fifteen (15) calendar days
the Hearing Coordinator shall noti
and Respondent in writing, in eith
hard copy format, of:

()

(i)
(iii)
(iv)

tl

fore the hearing,
Complainant
ctronic or

the date, time, locati i s, and
purpose of the hea

the name the ir thefCommittee
members;

es that the Committee

mentary evidence that was
e OEO Report that the

ten (10) calendar days before the hearing, the
lainant and the Respondent must notify the

Hearing Coordinator in writing:

(i)

(ii)
(iii)
(iv)

(v)

of any request that a Committee member be
disqualified based on bias or conflict of
interest;

the name and contact information of their
selected advisor, if any;

the name and contact information of their
selected Support Person, if any;

a list of any witnesses they wish to speak on
their behalf as well as contact information for
each witness;

any additional documentary evidence to be
submitted to the Committee, including

19



information the Committee has requested from
the parties; and

(vi)  any other requests for accommodations,
including technological accommodations. The
request will be reviewed by Committee Chair
and at the Chair's request, the Hearing
Coordinator will make any appropriate
accommodations.

C. At least five (5) calendar days before the hearing, the
Hearing Coordinator shall notify the Complainant and
Respondent in writing, in electronigyor hard copy

format:

0] of the names of all witness sted;

(i) provide copies of all ey as not
already been provi

(i)  of any accomimoda ding
technologica 0 ions that will be

made at the h upon the request of

Hearing Proce

a. ant who conducted the investigation
pat the hearing and available for
b. Theg€omplainant and the Respondent shall each

hav opportunity to make a personal statement.
tatement may describe the events that are the
subject of the Complaint, the personal impact of the
alleged conduct, the relief sought, and any other
relevant information. In addition to the personal
statements by the parties, each party’s advisor shall
have the opportunity to make an opening statement.

C. The Committee, Complainant, and the Respondent
shall have the opportunity to call witnesses.

d. The Committee may ask questions of the OEO
Consultant, the Complainant, the Respondent, and
any witness. The time of Committee questions and
answers shall not count against either party’s time.

20



Prior to any party or witness answering a question,
the Committee Chair must first determine whether
such question is relevant and explain any decision to
exclude a question as not relevant. Only the person to
whom a question is directed may answer (i.e., an
advisor shall not be permitted to answer the
Committee’s questions on a party’s behalf).

0] Questions and evidence about the
Complainant’s sexual predispositions or prior
sexual behavior are not relevant, unless such
guestions and evidence aregoffered to prove
that someone other than the
committed the conduct alleg

Complainant; or

if the questions and evi

(ii)

es, and any others providing
uestions and follow-up

uding the parties, witnesses, and the
Itant) shall be conducted directly, orally
real time by the party’s advisor and not by the
artyythemselves and must be directed through the
ittee Chair (not directly). The Committee cannot
draw an inference about the determination regarding
responsibility based solely on a party's or witnesses
absence from the hearing or refusal to answer cross-
examination or other questions.

The parties may also present other evidence. If a
party presents documentary evidence at the hearing
that was not previously provided to the other party
and or the Committee prior to the hearing, the
Committee Chair shall make a determination as to
whether to admit such evidence.

Following the presentation of evidence, the

Committee will then ask the appropriate administrator
(in cases where the Respondent is a student, a

21



representative from the Office of the Dean of
Students; in cases where the Respondent is a staff
employee, a representative from the Human
Resources department and/or the Respondent’s
manager; and, in cases where the Respondent is a
faculty member, a representative from the Office for
Faculty and/or the Respondent’s Chair/Dean) to
speak to the recommended sanction or corrective
measures.

I. The Committee will conclude the hearing by providing
an opportunity for the parties to make concluding
remarks. The Chair will then adjourfithe hearing and
begin Committee deliberations.

sessions from which all ot e excluded,
except, at the Commi qu an advising
attorney from the O > ounsel. The

deliberations but vote. The Committee
in its disetetio 2 votes openly or by secret

r jions. The Committee Chair shall be

Pirector, shall not participate in the
deliberations and shall have no vote.

nvolvihg Patients.

n the Complainant is a patient, Section J above shall not
and will be addressed by the procedure outlined at
0.//healthcare.utah.edu/policies/discrimination.php. In lieu
of a live hearing, the parties may submit a written personal
statement, and submit relevant written questions they wish
to be asked of the other party and/or witnesses no later than
three (3) calendar days prior to the designated date. The
Committee will ask those questions (along with any
guestions the Committee may have for the parties and/or
witnesses) in writing to the other party and/or witnesses and
shall provide each party with the answers and allow for
limited follow-up questions in writing from each party.

2. The Committee shall then meet on a designated date, no
later than five (5) days following the conclusion of the written
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guestion and answer period, to consider the evidence and
deliberate.

L. Post-Hearing.

1.

Within ten (10) calendar days after the conclusion of the
hearing, the Committee shall provide its written
determination (“Committee Report”) simultaneously to the
parties, their advisors, if any, and the OEO/AA. The
Committee Report shall include:

Qo

identification of the allegations potgntially constituting
Sexual Misconduct;
a description of the procedural steg
receipt of the Formal Complaint t
determination;

findings of fact supporting
conclusions regardigg ap n @f the relevant
policies to the facts;
a statement of, and rat le TOr, the result as to each
[ ation regarding
sciplinary sanctions the

appealing party (whether student, staff, or faculty) must

late the applicable bases for their appeal, which must

de at least one of the following:

a procedural irregularity that affected the outcome of
the matter;

new evidence that was not reasonably available at the
time the determination was made, that could affect
the outcome of the matter;

the Title IX Coordinator, investigator(s), or decision-
maker(s) had a conflict of interest or bias for or
against complainants or Respondents generally or the
individual Complainant or Respondent that affected
the outcome of the matter; and

23



d. the findings regarding responsibility and or the
disciplinary sanction or corrective measure are
arbitrary and capricious.

2. If a party files an appeal:

a. The Hearing Coordinator must notify the other party in
writing that an appeal has been filed.

b. Appeal procedures must be applied equally to both
parties.

C. Each party may provide a written statement in support

3. Appeal to the Vice President or their des

a.

of, or challenging, the decision withi
the notice that an appeal has been

five (5) days of

In cases where the either ot‘@ffaculty
member, the Complainan efRespondent may
each appeal the dec 0 ring Committee to
the cognizant Vice Pre nt eir designee by
submit ' o the Hearing

2) calendar days of notice of

ttee’s decision shall become the final
decision of the University (“Final Result”).

The MiCe President or their designee shall have

ble for review all relevant documentation,
including the Committee Report, any other materials
presented to the Committee, the statements or the
parties supporting or opposing the appeal, and if
requested by the Vice President or their designee, a
recording of the proceedings. The Vice President or
their designee may not base a decision on information
not presented at the hearing unless the nature of that
information is fairly communicated to the parties and a
reasonable opportunity to respond is given. The Vice
President or their designee may seek advice from
neutral advisors; and

The Vice President or their designee will issue a final

and binding decision (“Final Result”) in writing within
ten (10) calendar days of the written request for
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N.

appeal. The written decision will describe the result of
the appeal and the rationale for the result. For good
cause, the Vice President or their designee may
extend the ten-day period. The Vice President or
designee shall simultaneously notify the parties, their
advisors, if any, and the supervisor, Dean, Chair, and
any other cognizant University representatives of the
Final Result.

4, Appeal to the President or their designee.

a.

In cases where either party is a fagulty member, the
Complainant and the Respondent ach appeal
the decision of the Hearing Commi
President or their designee instes
President, by submitting a reg
Hearing Coordinator withi (5) calendar days of

notice of the Hearing C 2’sfdecision. Failure to

ommittee Report, any other materials
the Committee, and if requested by the
President, an audio recording of the proceedings. The
Pre nt may not base a decision on information not
nted at the hearing unless the nature of that
information is fairly communicated to the parties and a
reasonable opportunity to respond is given. The
President may seek advice from neutral advisors.

The President or their designee will issue a final and
binding decision (“Final Result”) in writing within ten
(10) calendar days of the written request for appeal.
For good cause, the President or their designee may
extend the ten-day period. The Hearing Coordinator
shall concurrently notify the Complainant, the
Respondent, and the supervisor, Dean, Chair, and
any other cognizant University representatives of the
Final Result.

Training. All materials used to train Title IX Coordinators,

investigators, Hearing Committee members and other decision-
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makers, including any person who facilitates an Informal Resolution
process related to Sexual Harassment and the grievance process
shall be made publicly available on the OEO/AA website at
oeo.utah.edu. Training materials must not rely on sex/gender
stereotypes and must promote impartial investigations and
adjudications of Formal Complaints of Sexual Harassment.

1. Title IX Coordinators, investigators, decision-makers and any
person who facilitates an Informal Resolution process will
receive training on the definition of Sexual Harassment, the
scope of the University's Programs or Activities, how to
conduct an investigation and grievance pgecess including
hearings, appeals, Informal Resolution pr ses, and how
to serve impartially, including by avoidin ment of the
facts at issue, conflicts of interest, and b

2 Decision-makers will be trained o ine issues
of relevance of questions luding when
guestions and evidence ab ant's sexual
predisposition or prior sexu are not relevant, on

procedures.

3 sues of relevance to create

or, hearing officers and other
ill be trained on all technology to be used

ormation — the contents of which are not approved by
Board of Trustees, and are to be updated from time to
time as determined*appropriate by the cognizant Policy Officer and the
Institutional Policy Committee, as per Policy 1-001 and Rule 1-001.

V. References
20 U.S.C. § 1092(f)
20 U.S.C. § 1681 et seq.
29 U.S.C. § 794 et seq.
42 U.S.C. § 2000d et seq.
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42 U.S.C. § 2000e et seq.

42 U.S.C. § 6101 et seq.

42 U.S.C. §12112

42 U.S.C. §12132

42 U.S.C. §18116

34 C.F.R. § 668.46 Institutional Security Policies and Crime Statistics

Utah Code Ann. 8§ 76-5-106.5 Stalking—Definitions—Injunction—Penalties
Utah Code Ann. § 76-5-402 to -405 Sexual Offenses

Utah Code Ann. § 76-5-406 Sexual offense against th ithout
consent of victim—Circumstances

Utah Code Ann. § 76-5b Sexual Exploitation A

Utah Code Ann. § 76-9-702.7 Voyeuris n Pepalties
Utah Code Ann. § 77-36-1 Definitions
Utah Code Ann. 8§ 78B-7-402.Definition

Utah Board of Higher erly Board of Regents) Policy No.
R831: Minimum Requi \Non-Faculty Staff Employment
Grievances Policy

Utah Bog tion (formerly Board of Regents) Policy No.
AMini ikg@ments for Disciplinary Sanctions and Termination

ampus Security

Rule 1-012: Discrimination Complaint Rule

Rule 1-012A: Discrimination Complaint Process Rule

Rule 1-012B: Sexual Misconduct Complaint Process Rule

Policy 5-106: Equal Opportunity and Nondiscrimination Employment
Policy 1-020: Required Professional Boundaries in Relationships
Policy 5-117: Americans with Disabilities Act (ADA) Policy

Policy 5-203: Staff Employee Grievances

27


http://higheredutah.org/sbr/policy/pdf/R831.pdf
http://higheredutah.org/sbr/policy/pdf/R831.pdf
http://regulations.utah.edu/human-resources/5-106.php
https://regulations.utah.edu/general/1-020.php
http://regulations.utah.edu/human-resources/5-117.php

Policy 6-011: Senate Consolidated Hearing Committee
Policy 6-316: Code of Faculty Rights and Responsibilities
Policy 6-400: Code of Student Rights and Responsibilities
V. Contacts:
The designated contact officials for this Policy are:
A. Policy Owner (primary contact person for questions and advice):

Office of Equal Opportunity and Affirmative Action

B. Policy Officer: Vice President and General Counse

These officials are designated by the University Presid
with assistance of the Institutional Policy Committee, t
following roles and authority, as provided in Univ

"A "Policy Officer" will be assigned by thg,Pre orféach University
Policy, and will typically be someone at t xeCuii el of the
University (i.e., the President and his/her C et Officers). The
assigned Policy Officer is authorize e tions to the Policy in

appropriate cases.

"The Policy Officer will identif or each Policy. The Policy
Owner is an expert onyth ho may respond to questions
about, and provide intéfpret e Policy; and will typically be
someone reporting cutive level position (as defined above), but
m the President or a Vice President has
r a specified area of University operations.
ponsibility for maintaining the relevant

s Library. [and] bears the responsibility for
reference materials are helpful in understanding the

VI. History: [reserved]

Renumbering: Not Applicable.
Renumbering: Not Applicable.
Revision History:
A. Current version-- Interim Rule Revision 2

Editorial revisions to current version: None
Legislative history of Interim Revision 2 {link}


http://regulations.utah.edu/academics/6-316.php
http://regulations.utah.edu/academics/6-400.php

B.

Earlier Versions.

Revisions 1. Interim Rule Revision 1 was put into effect on August
20, 2020, by University President Ruth Watkins, after consultation
with the Academic Senate Executive Committee July 13, 2020, and
presentation to and approval of the Executive Committee of the
Board of Trustees August 17, 2020. It was subsequently presented
for the Information and Recommendations of the Academic Senate,
August 31, 2020. It was enacted as an Interim revision (in accord
with Policy 1-001) in order to comply with recently changed federal
regulations. It will remain in effect until a permanent version is
adopted, which is anticipated to occur by Augu , 2022 after
review by appropriate internal University groups.

Revision 0. {link} Approved by the Acad

2017. Approved by the Board of Trust

the designated effective date of a
Legislative history of Revisi

P

nuary 9,
ary 14, 2017, with
, 2047.
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